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I. IDENTITY OF PETITIONERS 

The Petitioners are Point Ruston, LLC (“PR”), Point 

Ruston Phase II, LLC (“PR Phase II”), and Copperline 

Condominiums, LLC (“Copperline”) (collectively the “Point 

Ruston Parties”). 

II. THE DECISION DESIGNATED FOR REVIEW 

The Point Ruston Parties seek review of the September 14, 

2021, Opinion issued by the Washington Court of Appeals, 

Division II (“COA”), affirming the Superior Court’s 

confirmation of an arbitration award and denying the Point 

Ruston Parties’ motion to vacate the award.1

III. ISSUES PRESENTED FOR REVIEW 

Issue One: RCW 7.04A.230(1)(d) requires a court to 

vacate an arbitration award when the arbitrator exceeds its 

powers, such as when the award violates public policy. 

Washington has a strong public policy that bars a contracting 

1 See RAP 13.4. On November 1, 2021, the COA denied 
Petitioners’ Motion to Publish. 
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party from profiting from commercial bribery or illegal kickback 

schemes. The fundamental issue on review is whether the COA 

erred when it determined that Washington’s public policy against 

enforcing contracts tainted by a kickback scheme is trumped by 

the competing policy of arbitration finality, and whether the 

COA should have held that the arbitrator exceeded his powers by 

issuing an award that held a party liable for paying kickbacks but 

still permitted the kickback-paying party to enforce the bribe-

tainted contracts. 

Issue Two: The arbitrator ruled that Serpanok’s payment 

of at least $80,000 in kickbacks to the Point Ruston Parties’ 

Construction Manager did not give rise to a civil cause of action 

with tort remedies to further the public policy embodied by 

RCW 9A.68.060 (Criminal Commercial Bribery), because he 

determined that Washington’s common law was not sufficiently 

clear to recognize a public policy tort or a private right of action. 

This Court should decide whether RCW 9A.68.060 provides an 

implied private right of action—as courts elsewhere have done 



3 

for commercial bribery—or, alternatively, whether it supplies a 

clear public policy sufficient to support a common-law public-

policy tort. 

IV. STATEMENT OF THE CASE 

Respondent Serpanok Construction, Inc. (“Serpanok”) 

was the primary concrete subcontractor on several key phases of 

the Point Ruston project, which sits on the former Asarco smelter 

EPA Superfund site in Ruston and Tacoma, Washington. Larry 

Hutchinson was the Construction Manager for the project, who 

the Arbitrator found owed fiduciary duties to the Point Ruston 

Parties. In fact, Hutchinson was the Point Ruston Parties’ 

highest-ranking construction official and was responsible for, 

among other things: negotiating the Point Ruston Parties’ 

subcontracts with Serpanok; establishing the project’s budgets; 

supervising and approving Serpanok’s work; and negotiating and 

approving change orders on Serpanok’s subcontracts during his 

entire tenure as Construction Manager. (E.g., CP 1472.) 
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Hutchinson arranged for Serpanok to be awarded two 

multi-million dollar commercial fixed-cost construction concrete 

subcontracts (generally referred to as the “Building 1A” and 

“Garage” subcontracts). (CP 1462, 1476, 1545, 1662.) Over a 

two-year period, Hutchinson also executed a multitude of change 

orders in favor of Serpanok (which increased the fixed price of 

these subcontracts by millions of dollars). (E.g., CP 1148–49.) 

After Serpanok completed the Building 1A subcontract, but 

before it completed its work on the Garage subcontract, the Point 

Ruston Parties became suspicious of the relationship between 

Hutchinson and Serpanok and a dispute arose. (CP 1149–50 

[dispute overview]; CP 1169 [Building 1A lien untimely based 

on Serpanok’s completion of contract work on Building 1A by 

November 2015]; CP 1472, 1438 [Hutchinson was Construction 

Manager from November 2013 to November 2015].) 

On October 18, 2019, Arbitrator Thomas Brewer issued an 

Award (the “Award”) finding that Serpanok paid over $80,000 

in kickbacks to the Point Ruston Parties’ Construction Manager, 
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Larry Hutchinson, to induce him to continuously breach his 

fiduciary duties to his principals from November 2013 to 

November 2015. (CP 1171.) The Arbitrator also found these 

fiduciary duty breaches were “inextricably intertwined with” and 

directly “concerned” the Building 1A and Garage subcontracts 

by finding he had jurisdiction under these subcontracts to issue 

this Award. (CP 1152–54.) The Arbitrator found that Serpanok’s 

illegal conduct justified disgorging not only the amount of the 

illegal bribes, but also every penny of Hutchinson’s salary for 

every day Hutchinson worked on the project from the time the 

Point Ruston Parties hired him until the time they fired him. 

(CP 1172.) Thus, the Arbitrator effectively found that 

Hutchinson was secretly working for Serpanok every day he was 

negotiating and signing Serpanok’s subcontracts and change 

orders and overseeing its work on behalf of the Point Ruston 

Parties. (CP 1172.) The Arbitrator found: 

[Serpanok paid] approximately $80,000 [to] Mr. 
Hutchinson…for the improper purpose of 
attempting to procure favorable change order 



6 

accommodations [on the Building 1A and Garage 
subcontracts, which are the only subcontracts at 
issue], induce Hutchinson to share confidential PR 
information improperly with Serpanok, and assist 
Serpanok in submitting change order pricing 
estimates…or for the purpose of rewarding Mr. 
Hutchinson for his reports that he had engaged or 
would engage in such conduct. 

CP at 1174 (emphasis added).2

The Arbitrator also sanctioned Serpanok $500,000 for 

destroying evidence during the arbitration’s discovery phase to 

hide its illegal kickbacks and then lying about the evidence under 

oath during the arbitration’s hearing. (CP 1180–81.)   

Despite finding that Serpanok engaged in a “deplorable” 

course of conduct by paying Hutchinson approximately $80,000 

in kickbacks—Serpanok made these payments both before 

contract formation and over the course of the next two years of 

construction and contract performance—the Award nevertheless 

enforced the subcontracts connected to Serpanok’s kickback 

2 Citations to “CP” refer to the Clerk’s Papers prepared by the 
trial court.  
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scheme and awarded Serpanok several million dollars in contract 

profit (CP 1172, 1188–89), which, based on Serpanok’s 

accounting records, represented a grossly inflated profit margin 

by industry standards. (E.g., CP 2132–40.) 

The Superior Court confirmed the Award (CP 2711–13) 

and entered judgment against the Point Ruston Parties, after 

applying offsets, for more than $5,000,000. (CP 2888–90). The 

Superior Court also foreclosed on Serpanok’s mechanics’ lien 

against the Garage, which rewarded Serpanok with a commercial 

garage that it built for the Point Ruston Parties while perpetrating 

the two-year-long kickback scheme. (CP 2888–90.)  

The COA affirmed the Superior’s Court’s judgment. In 

doing so, it allowed Serpanok to reap millions in illicit profits by, 

effectively, re-writing the Arbitrator’s justification for enforcing 

subcontracts tainted by kickbacks. (Appx. 26–28.) In doing so, 

the COA held that the arbitrator had discretion to craft equitable 

relief that “did not allow Serpanok to walk away from its 

kickback scheme unpunished” but that still permitted Serpanok 
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to otherwise enforce the kickback-tainted contracts for millions 

of dollars more. (Appx. 28–29.)   

V. ARGUMENT  

A. An arbitration award must be vacated when the 
Arbitrator exceeds his or her powers. 

Courts review arbitration awards only in limited 

circumstances, such as when an arbitrator exceeds his or her 

powers. See Clark County Pub. Util. Dist. No. 1 v. Int’l Bhd. of 

Elec. Workers, Local 125, 150 Wn.2d 237, 245, 76 P.3d 248 

(2003). Review is limited to support arbitration finality and to 

encourage alternative dispute resolution. See id. 

Nevertheless, limited review is not the same as no review, 

as a court’s basic function is to correct manifest errors of law and 

to enforce important public policies. Thus, Washington law is 

clear that an arbitrator exceeds its powers when it enters an award 

based on a manifest error apparent from the face of the award. 

See Federated Servs. Ins. Co. v. Pers. Representative of Estate of 

Norberg, 101 Wn. App. 119, 123, 4 P.3d 844 (2000). And, like 

any contract, an arbitration award must be vacated if it violates 
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Washington’s public policy. See RCW 7.04A.230(1)(d) 

(arbitrator cannot exceed his or her powers); Kitsap County 

Deputy Sheriff’s Guild v. Kitsap County, 167 Wn.2d 428, 435, 

219 P.3d 675 (2009) (“We now join the federal and other state 

courts in adopting the narrow public-policy exception to 

enforcing arbitration decisions.”); Kennewick Educ. Ass’n v. 

Kennewick Sch. Dist. No. 17, 35 Wn. App. 280, 282, 666 P.2d 

928 (1983) (vacating arbitration decision that awarded punitive 

damages because it violated public policy and thus exceeded 

arbitrator’s powers). Courts treat an arbitration award as if it 

were part of the contract, and such a decision will be vacated if 

it violates an “explicit,” “well defined,” and “dominant” public 

policy. See Kitsap County Deputy Sheriff’s Guild, 167 Wn.2d at 

435; see also Int’l Union of Operating Eng’rs, AFL-CIO, Local 

286 v. Port of Seattle, 176 Wn.2d 712, 721–25, 295 P.3d 736 

(2013) (laws against discrimination clearly define explicit and 

dominant public policies). 
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B. The Arbitrator found Serpanok perpetrated an 
illegal kickback scheme in connection with the 
Building 1A and Garage subcontracts (which 
violates public policy). 

The Arbitrator found that Serpanok aided and abetted 

Hutchinson’s breaches of his fiduciary duties and that, “during 

the relevant two-year period, the principals [i.e., the Point Ruston 

Parties] did not consent to or ratify those breaches of fiduciary 

duty.” (CP at 1171.) The Arbitrator found facts that show 

Serpanok violated every element of Washington’s criminal 

commercial bribery statute. See RCW 9A.68.060(2)(a) (“A 

person is guilty of commercial bribery if . . . he or she offers, 

confers, or agrees to confer a pecuniary benefit directly or 

indirectly upon a trusted person under a request, agreement, or 

understanding that the trusted person will violate a duty of 

fidelity or trust arising from his or her position as a trusted 

person.”). 

By making commercial bribery a felony, the Legislature 

expressed the strong policy protecting relationships of trust from 

interference. This legislative policy is consistent with the 
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common law of torts, contracts, and agency, which developed 

recognizing that commercial transactions depend on an agent’s 

loyalty, fidelity and trust to the principal. Violating these duties 

creates the presumption that the transaction is unfair and that 

profits must be disgorged when a third party interferes with the 

trust relationship. See, e.g., RESTATEMENT (THIRD) OF 

AGENCY § 8.01 (2006) (agent has a fiduciary duty to act loyally 

for principal’s benefit in all matters connected with agency 

relationship); RESTATEMENT (SECOND) OF AGENCY § 313, cmt. a 

(1958) (agreement between agent and another party to violate 

agent’s fiduciary duties is illegal: “the transaction is fraudulent 

with respect to the first principal and that principal is entitled to 

the remedies given for fraud”); RESTATEMENT (SECOND) OF 

TORTS § 774, cmt. b & illustration 3 (1979) (no recovery for 

breach for non-performance of contract tainted by bribery); 

RESTATEMENT (SECOND) OF CONTRACTS § 193 (1962) (promise 

that induces breach of fiduciary duty is void against public 

policy); RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST 
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ENRICHMENT § 43, cmts. a & h (2011) (any benefit acquired or 

retained in violation of fiduciary duty must be given up to person 

to whom duty is owed; a party shall not be allowed to “profit” 

from the breach).  

Thus, courts will not enforce a contract if it grows 

immediately out of an illegal act. See Golberg v. Sanglier, 96 

Wn.2d 874, 879, 639 P.2d 1347, 647 P.2d 489 (1982). 

In Sherwood & Roberts-Yakima, Inc. v. Cohan, 2 Wn. App. 703, 

710, 469 P.2d 574 (1970), the appellate court held that a contract 

which is not itself illegal but grows out of an illegal act may be 

enforced only if it is severable from the illegal transaction. A 

transaction is “severable” only if it is “remote, or collateral, or 

severable from the antecedent illegal transactions so that the 

enforcement of the agreements sued upon (the warranties) does 

not result in sanction of the original illegal contract, or conflict 

with the policy against enforcing illegal contracts.” 

See Sherwood, 2 Wn. App. at 713–14. 

-
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In Amtruck Factors v. Int’l Forest Prods., the appellate 

court held that intentional participation in a kickback scheme 

renders agreements arising out of the scheme void for illegality 

and serves as a complete defense to unpaid bills connected to the 

scheme. See Amtruck Factors v. Int’l Forest Prods., 59 Wn. App. 

8, 795 P.2d 742 (1990) (citing Phillips Chem. v. Morgan, 440 

So.2d 1292, 1296 (1983) and Frohlich & Newell Foods, Inc. v. 

New Sans Souci Nursing Home, 109 Misc.2d 974, 441 N.Y.S.2d 

335, 338 (1981)). 

Here, the face of the Arbitrator’s award shows that 

Hutchinson was acting as Serpanok’s undisclosed double-agent 

for the entire two years he was the Point Ruston Parties’ 

Construction Manager, and that Serpanok induced his fiduciary 

duty breaches every day from November 2013 through 

November 2015. (CP 1171; see also CP 1472 & CP 1839). The 

Arbitrator had jurisdiction to make this finding only after he 

determined that the Point Ruston Parties’ claims for breach of 

fiduciary duties were “inextricably intertwined with” and  
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“concern” the Building 1A and Garage subcontracts, as those 

subcontracts provided the only basis for the Arbitrator’s power 

to act at all. (CP 1152–54.)3 If the Arbitrator had determined that 

the fiduciary breaches at issue were unrelated to, severable from, 

or collateral to the two subcontracts at issue, he would not have 

been empowered to enter any relief at all on the Point Ruston 

Parties’ claim for aiding and abetting Hutchinson’s fiduciary 

duty breaches.  

The Arbitrator’s finding that Serpanok engaged in a 

kickback scheme was based on irrefutable evidence that, during 

the two-year period, Hutchinson: (1) conspired with Serpanok 

before his employment commenced until even after it ended to 

infiltrate Point Ruston and assist Serpanok in any way possible 

to gain an unfair advantage on everything related to the 

3 See also CP 1154 (“All of the claims and counterclaims 
asserted in this arbitration by the parties listed in the caption 
above and addressed in this award constitute disputes 
‘concerning this Agreement’ within the meaning of the relevant 
arbitration clauses, referenced above, in the two subcontracts.”). 
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Building 1A and Garage subcontracts (Compare CR 1462 with

CR 1472, 1476, 1770–74, 1838–39, 1841–42); (2) set the 

construction budgets for Building 1A and the Garage projects 

(E.g., CR 534, 1489); (3) leaked the Building 1A and Garage 

budgets to Serpanok and disclosed the Point Ruston Parties’ 

confidential negotiating positions (CR 334–36, 536–40, 1485–

87, 1489, 1493–96, 1570–71, 1781); (4) surreptitiously drafted 

Serpanok’s bids relating to Building 1A and the Garage (CR 

339–51, 1518–19, 1522–28, 2053–55); (5) disclosed confidential 

competitor bids so Serpanok could craft its bids at just under its 

competitors relating to Building 1A and the Garage (CR 327–31, 

1510–13); (6) pretended to “negotiate” against Serpanok 

regarding subcontract bids and make the contract offer on behalf 

of the Point Ruston Parties relating to Building 1A and the 

Garage (CR 348, 1518, 1530–33, 1799–1800, 1812, 2057–59); 

(7) executed the Garage subcontract on behalf of the Point 

Ruston Parties while he was working for Serpanok (1662); (8) 

approved progress payments and Serpanok’s work and allowed 
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Serpanok to bill ahead for unfinished work relating to Building 

1A and the Garage (CP 540–42); (9) made undocumented “horse 

trades” with Serpanok that removed scopes of work from other 

subcontractors and that awarded that work to Serpanok, or that 

removed scopes of work from Serpanok without reducing the 

total contract price for the Building 1A and Garage subcontracts 

(CP 542–45, 1159, 1618, 1622, 1624–25); (10) approved change 

orders that increased the fixed-price contracts related to Building 

1A and the Garage (CP 1291–93, 1592, 1606, 1627, 1673, 1675, 

1677, 1696, 1703, 1805); and (11) all while Hutchinson accepted 

kickbacks from Serpanok over a two-year period, which were 

deposited into a limited liability company purportedly owned by 

Hutchinson’s wife in an effort to conceal the payments from 

scrutiny. (CR 412–414, 656–74, 2063–68). Serpanok, in fact, 

coded these illicit payments under costs associated with 

Building 1A and the Garage (most likely to deduct the bribes on 

its taxes), and then altered evidence produced in discovery to 

hide the truth about these payments. (CR 1174–75.) 
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Despite the Arbitrators’ findings that Serpanok bribed 

Hutchinson for two years from November 2013 through 

November 2015 (starting before contract formation and lasting 

until performance on the 1A subcontract was complete [CP 1169] 

“Serpanok completed its work under the Building 1A 

Subcontract in November 2015”), and that the Point Ruston 

Parties did not ratify or consent to the kickback scheme during 

this period [CP 1171], the Arbitrator enforced the subcontracts at 

issue and awarded Serpanok millions of dollars in contract 

damages because he found the Point Ruston Parties failed to 

prove “damages” proximately caused by the breach. (CP 1172.) 

The Arbitrator enforced the contracts and refused to award 

“restitutionary relief” like “disgorgement” of profits because of 

the alleged lack of proof of more concrete damages in connection 

with the “aiding and abetting misconduct.” (CP 1172). The 

Arbitrator did not, however, find that the misconduct was 

“severable” from the contracts themselves, or “collateral” to 

them. (In fact, all of the evidence supporting the finding of aiding 
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and abetting was specifically connected with the Building 1A 

and Garage Subcontracts bidding process, contract performance, 

change orders, and payments coded by Serpanok to these specific 

jobs, and nothing else, and this arbitration only concerned the 

Building 1A and Garage subcontracts. (CP 1152–55.))   

The arbitrator was clear why he refused to disgorge profits 

and enforce the illegality defense: (1) he determined the Point 

Ruston Parties failed to prove by a preponderance of evidence 

that Serpanok’s scheme proximately caused damages sufficient 

to justify a forfeiture; and (2) he determined that it would not be 

“just and equitable” to issue a forfeiture or non-enforcement 

Award because he believed Serpanok provided valuable work 

under the Building 1A and Garage Subcontracts, despite the 

illegal kickback scheme.  (CP 1172.) Both of these reasons are 

manifest error from the face of the award and show that the 

Award violates public policy. See, e.g., RESTATEMENT 

(SECOND) OF AGENCY § 313, cmt. a (1958). 
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Profit forfeiture under these circumstances is not a 

doctrine based on compensatory policies; proximate cause of 

loss is not a relevant consideration. Neither are the “equities” of 

the forfeiture. Once the kickback scheme is proven to be 

connected to the underlying contracts—as was done here—under 

this Court’s prior precedent and Washington’s strong public 

policy, courts and arbitrators are prohibited from allowing parties 

to the kickback scheme from profiting from the contracts tainted 

by their misconduct. To hold otherwise and award a contract-

based money judgment to a wrongdoer, as the Arbitrator 

expressly did, violates Washington’s public policy and does not 

deter future misconduct.  

C. The COA’s decision conflicts with previous 
Supreme Court and published COA decisions on 
the standards to vacate an award based on public 
policy. 

In Boyd v. Morgan Stanley DW, Inc., the Washington 

Supreme Court held that “facial legal error constitutes an 

instance where arbitrators “exceeded their powers,” and review 

is confined to “the face of the award.” See Boyd v. Morgan 
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Stanley DW, Inc., 169 Wn.2d 231, 237–39, 236 P.3d 182 (2010). 

In Federated Servs. v. Estate of Norberg, the COA held that the 

“facial review” standard requires taking arbitrators at their word 

and looking only at the face of the award to determine whether 

“there is an issue of law apparent from the face of the award.”  

101 Wn. App. 119, 125, 4 P. 3d 844 (2000).  

Here, the COA stated that the “Point Ruston parties are 

correct that courts generally do not enforce illegal contracts or 

contracts that grow out of illegal acts.” (Appx. 25.)  The COA 

also stated that, the “arbitrator did not specifically recite the 

severability test or cite severability cases . . ..” (Appx. 26.) In fact, 

the Award did not use the correct test in evaluating the Point 

Ruston Parties’ illegality defense, as it tied the illegality defense 

to a “proximate cause of damages” standard instead of the correct 

“grows out of” or “connected with” or “tainted” standard on the 

primary issue in the case. This should have ended the inquiry; the 

award should have been vacated and remanded to the arbitrator 

with instructions to evaluate the illegality defense using the 
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correct standards. Union of Operating Eng’rs, AFL-CIO, 

Local 286, 176 Wn.2d at 726. 

Instead, the COA departed from the face-of-the-award 

standard and searched for reasons that theoretically could have 

supported affirming the Award. The COA erroneously stated that 

the Arbitrator “effectively” addressed severability when the 

Arbitrator stated that the Point Ruston Parties would additionally 

need to prove that the kickback scheme “fraudulently induced” 

the Point Ruston Parties to enter the subcontracts before he 

would declare them illegal. (Appx. 26.)  

Under Amtruck, the appellate court held that intentional 

participation in a kickback scheme renders agreements arising 

out of the scheme void for illegality and serves as a complete 

defense to claims for unpaid bills connected to the scheme when 

the scheme merely “taints” the contractual relationship. See

Amtruck, 59 Wn. App. at 22; see also Reed v. Johnson, 27 Wn. 

42, 50, 67 P. 381 (1901) (holding the “least taint of illegality or 

want of equity will preclude a decree” enforcing illegal contracts 
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or contracts that grow out of such illegal conduct”). The illegality 

defense does not require the effected parties to separately prove 

fraudulent inducement or the proximate cause of damages to 

prevail and render the agreements void and unenforceable. See 

Amtruck, 59 Wn. App. at 22; see also RESTATEMENT 

(SECOND) OF AGENCY § 313, cmt. a (1958); 

RESTATEMENT (SECOND) OF TORTS § 774, cmt. b & 

illustration 3 (1979); RESTATEMENT (THIRD) OF 

RESTITUTION AND UNJUST ENRICHMENT § 43, cmts. a & 

h (2011). Thus, instead of reviewing the face of the Award, the 

COA deduced reasons to support the Award—reasons that either 

the Arbitrator did not provide, or that are themselves manifest 

error in the context of evaluating the illegality defense. 

The COA additionally held that an Arbitrator has “broad 

independent authority” to baby-split equitable remedies even 

when contracts are tainted by illegality. (Appx. 29.) This holding 

squarely contradicts Federated Servs., wherein the appellate 

court held that an arbitrator’s award that articulates the basis for 
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the award will not escape review if that basis is unauthorized, 

even if the arbitrators could have shielded the award from review 

by refusing to provide reasons or by lumping the entire monetary 

award together. See Federated Servs., 101 Wn. App. 124 (“It 

follows that Arbitrators can (unless otherwise directed) make 

their award more or less susceptible to judicial review, depending 

on the level of detail in the statement of the award.”). “Here, the 

statement that a specific amount of the award was for lost 

inheritance is analogous to the statement in Kennewick 

Education Association that a specific amount was for punitive 

damages [and therefore violates public policy].” See id.; see also 

Kennewick Educ. Ass’n, 35 Wn. App. at 282. 

The Arbitrator was clear here: he did not think a forfeiture 

would be “just” or “equitable” under the circumstances of the 

case (CP 1172), and the COA ruled that the Arbitrator had the 

discretion to award contract damages despite the finding of an 

illegal kickback scheme (Appx. 29). Both the COA and the 

Arbitrator committed manifest error in this regard, and this Court 
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should make clear that contracts tainted by kickback schemes in 

Washington may not be enforced as a matter of public policy. 

See Amtruck, 59 Wn. App. at 22; see also GMB Enters., Inc. v B-

3 Enters., Inc., 695 P.2d 145, 147-48 (1985) (justice will not lend 

its aid to enforce contracts connected with illegal acts); The 

competitive tort, 3 CALLMAN ON UNFAIR COMP., TR. &

MONO § 12:2 (4th Ed. 2019) (a contract tainted by bribery is 

unenforceable on public policy grounds).  

D. This Petition involves issues of substantial public 
interest that should be determined by the 
Washington Supreme Court.

Arbitration provisions are common in the construction 

industry, but the COA decision makes them much less desirable 

if Washington courts allow arbitrators to enforce subcontracts 

tainted by bribes and corruption in deference to finality. See, e.g., 

100 A.L.R.5th 481 (Originally published in 2002) (“Arbitration 

clauses are often included in construction contracts to clarify the 

procedure that will be followed in the event of a disagreement 

between the contracting parties.”).  
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The Point Ruston Parties believe that—despite the limited 

review generally available for an arbitration proceeding—an 

arbitrator is prohibited from granting relief that violates 

Washington public policy. This Court should take this case to 

make clear that the policy of arbitration finality does not trump 

the policy of stamping out corruption in Washington’s 

construction industry. This includes the Court making clear that 

an arbitrator’s power to award “equitable relief” under the 

arbitral body’s applicable rules is not unlimited and does not 

permit an arbitrator to baby-split and award a kickback-paying 

bad actor millions in profits after some kickback-related offsets 

are applied. (See, e.g., Appx. 29, 33.) This type of “equity-based” 

outcome is (and should be) prohibited as a matter of public policy. 

See, e.g., Reed, 27 Wn. at 50; Waring v. Lobdell, 63 Wn.2d 532, 

533, 387 P.2d 979 (1964) (“The law will aid neither party to an 

illegal agreement, but will leave the parties where it finds them.”). 

Had the Point Ruston Parties understood the full scope of an 

arbitrator’s equitable powers to fashion an award that otherwise 
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violates public policy by allowing a kickback-payer to profit 

from its tainted work—especially given that the award is subject 

only to limited appellate review—they almost certainly would 

have chosen not to include an arbitration clause in their form 

construction contracts, including the ones entered with Serpanok.  

Similarly, this Court should clarify the distinction between 

the “growing out of” standard for an illegality defense set forth 

in Golberg, and the “severability” exception to the illegality 

defense, as described by the COA in its Opinion, and hold that 

contracts tainted like the contracts in this case are not “severable” 

from the illegal conduct as a matter of law. Compare Golberg,

96 Wn.2d at 879 with Sinnar v. Le Roy, 44 Wn.2d 728, 729, 270 

P.2d 800 (1954) (holding that a party cannot waive the defense 

of illegality even through ratification). There is no substantial 

argument from the face of the Award that the conduct at issue—

which took place over a two-year period during contract 

formation and contract performance—could ever be deemed 

“severable” from the illegal taint, especially where, as here, the 
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Arbitrator found that the breach of fiduciary duty claims relating 

to the kickback scheme are “inextricably intertwined” with and 

“concern” the contracts at issue (CP 1154). The Court should 

accept review and make this distinction clear as a matter of law.  

This Court should accept review and hold that Washington 

has a clear public policy against enforcing contracts that arise out 

of illegal kickback schemes, which is a situation that could repeat 

itself if this Court does not accept review. The Construction 

industry frequently uses arbitration provisions in its form 

contracts and (unfortunately) has a higher rate of kickback and 

bribery schemes than other industries. See, e.g., 100 

A.L.R.5th 481 (“Arbitration clauses are often included in 

construction contracts”); 35 CONSTRUCTION CONTRACTS LAW 

REPORT 1 (“Stories of bribery and bid rigging seem to permeate 

the construction industry.”). It is important for the public, the bar, 

and the trial courts to understand how these two policies interact 

when a trial court or appellate court is asked to review an 

arbitration award that finds illegal conduct such as kickbacks, but 
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still allows the perpetrator to receive most of the profits from its 

work based on the arbitrator’s equitable powers and discretion. 

This Court should clearly instruct the lower courts to deter and 

stamp out corruption.  

In addition, this Court should accept review to further 

enforce Washington’s strong public policy against corruption by 

recognizing a private right of action under RCW 9A.68.060 or, 

in the alternative, recognize a “public policy tort” based on a 

violation of this statute, similar to what this Court did recently in 

another context. 4  Here, the Arbitrator refused to recognize a 

“public policy tort” based on a violation of RCW 9A.68.060 

because, “I decline to grant relief based on this alleged ‘public 

policy’ tort until the courts have resolved” whether such a tort 

“actually exists under Washington law,” and because the 

Arbitrator was unsure whether criminal standards applied to a 

4  Just as in Becker v. Community Health Systems, Inc., 184 
Wn.2d 252, 260–61, 359 P.3d 746 (2015), the Point Ruston 
Parties have presented a “compelling case for protection under a 
public policy tort.” 
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civil tort claim based on the policies embodied by this statute. 

(CR 1173). The COA determined that “the arbitrator’s decision 

not to grant relief under a novel theory of liability does not create 

a legal error on the face of the award[,]” (Appx. 32), even though 

the COA has previously vacated an arbitration award where the 

award on its face recognized a novel legal issue with “sparse law” 

so that the COA could remand with instructions that clarified the 

novel legal issue. See Federated Servs., 101 Wn. App. at 124–25. 

This Court should accept review and take the opportunity to 

recognize this tort to further the policy against commercial 

bribery by either recognizing a private right of action under 

Washington’s Commercial Bribery Statute (RCW 9A.68.060)— 

similar to what other courts have done 5 —or recognizing the 

5  Florida courts have adopted a private right of action for 
commercial bribery. See Phillips Chemical Co. v. Morgan, 440 
So.2d 1292, 1293–96 (Fl. App. Ct. 1983); Excel Handbag Co. v. 
Edison Bros. Stores, 630 F.2d 379, 386 (5th Cir. 1980). 
Washington’s Court of Appeals has already followed Phillips 
Chemical once before. See Amtruck, 59 Wn. App. at 15 (citing 
Morgan and stating “we agree with the rationale of these 
cases . . .). 
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existence of a public policy tort for paying commercial bribes 

and kickbacks, similar to what this Court recently did in Becker 

v. Community Health Systems, 184 Wn.2d at 260–61, when it 

recognized a public policy tort against retaliation for complying 

with the Sarbanes-Oxley Act of 2002, 18 U.S.C. § 1514A.  

VI. CONCLUSION 

The Point Ruston Parties respectfully request that the 

Court grant their petition for review so that it may consider these 

issues of public importance. 
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